THE ACTION FOR ALIENATION OF AFFECTIONS
ROBERT C. BROWN't The most important legal action given for the purpose of protecting marital relations from unjustifiable interference by outsiders is what is known as the action for alienation of affections. This action has its ultimate purpose and its substantial justification, if any, in the interest of the public in the protection from intentional and unjustifiable interference with the stability of the home. It is the purpose of this paper to examine some of the outstanding features of this somewhat unique form of action.
Despite the name which is universally given to this action, it is almost unanimously agreed that the gist of it is not the loss of affections but rather the loss of consortium '-a concept of very much broader content.
2 Consortium includes at least the sole right to sexual relationship and society and companionship of the spouse as well as affection. 3 Since the action protects all aspects of the marital consortium it may be maintained although no pecuniary loss be shown; 4 nor need any actual loss of service or support be proved. 5 In fact, the loss of affection, far from being the gist of the action, has sometimes been held merely to aggravate damages in the case of loss of consortium in other respects.6 Consortium is a property right, and it would seem to follow that the action for alienation of affections is to be treated as one for a tort to property ;7 even though, as is the case with the action of seduction at common law, the damages are based primarily upon personal injuries to the plaintiff. Commerce and Federal and State Taxation in Intergovernmental Relations-93o-I932 (1933) W. 294 (1916) . ' Bigaouette v. Paulet, 134 Mass. 123 (1883) . 'Adams v. Main, 3 Ind. App. 232, 29 N. E. 792 (1891).
Gregg v. Gregg, 37 Ind. App. 210, 75 N. E. 674 (19o) . " Evans v. O'Connor, 174 Mass. 287, 54 N. E. 557 (1899); Dodge v. Rush, 28 App. D. C. 149 (19o6 (1912) . But see Howard v. Lunaburg, 192 Wis. 507, 213 N. W. 301 (1927) .
In Allard v. LaPlain, 147 Wash. 497, 266 Pac. 688 (1928) , it was held that a judgment against a bankrupt in another state for alienation of the affections of the plaintiff's husband was not discharged by the adjudication.
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ACTION FOR ALIENATION OF AFFECTIONS
There are one or two authorities which seem to take the position that the gist of the action is loss of affection. 8 Even such authorities, however, take cognizance of other sorts of injuries to the consortium so that the results are not really distinct from those of the jurisdictions which regard the loss of consortium as the real point of the action.
A more serious problem arises in defining the relationship of this action with that for criminal conversation. The two forms of action are obviously closely connected and may be joined. 9 Proof of loss of affection in the strict sense will aggravate the damages in a count for criminal conversation;10 and conversely, proof of adultery will aggravate the damages in a count for alienation of affections.:" Proof of adultery is sufficient to sustain an action for criminal conversation, but it is insufficient to sustain an action for alienation of affections since it is conceivable (though undoubtedly unusual) that companionship or affection will be undiminished even though one of the spouses has been led into adultery with an outsider.
12
It is not always easy to determine which of these actions is involved. It is sometimes held that an allegation of adultery between the alienated spouse and the defendant involves an action for criminal conversation as well as alienation of affections;
13 but where the action is avowedly for criminal conversation, an allegation of actual alienation of affections is normally treated not as involving a separate count but merely for the purpose of aggravating damages. 4 Indeed, it is rather more usual to treat an allegation of adultery in an alienation action as incidental to the action rather than as involving a separate count for criminal conversation.' 5 The adultery may be involved not merely as aggravating damages but may itself be one of the methods used to destroy the affections of the alienated spouse and to effect a separation of the spouses.' 0 It is obvious therefore that the gist of an action for criminal conversation is adultery, and that this is certainly not the primary basis of an action for alienation of affections. In neither case, however, is the action, in form at least, against the spouse of the plaintiff; accordingly condonation will not bar an action even for criminal conversation.' 7 Nor will the plaintiff in a criminal conversation or alienation action be barred by his own neglect to safeguard his spouse from the seductions of the defendant.' s It has been held that there is no distinction between the two kinds of action, that both alienation and criminal conversation actions are based upon loss of consortium. 19 This is true in a sense, except that alienation actions involve a much larger concept of consortium than is the case with criminal conversation actions. The real difference between the two seems to be that in criminal conversation actions the loss of consortium is conclusively presumed from the mere proof of adultery; whereas in actions for alienation of affections the actual injury to the affections or at least some loss of companionship of the alienated spouse (though not necessarily amounting to an actual separation) must appear.
0
The line between the two actions is necessarily somewhat indistinct, but criminal conversation is the more definite action. Its defect, which the action for alienation of affections corrects, is that a criminal conversation action furnishes no adequate protection against many serious injuries to the marital relationship which may not involve adultery, or if they do involve that offense, also involve an injury to consortium in other aspects.
The Right to Maintain the Action
The distinct weight of authority permits the maintenance of an action for alienation of affections in the strictest sense by the wronged spouse, or, at least, very few jurisdictions seem to doubt the power of the husband to maintain the action against one who alienates the affections of his wife. Some American jurisdictions have sought to deny, or at least to limit the action, but they have not proceeded very far in this direction.
The leading state which denies an action for alienation of affections is Massachusetts. In that jurisdiction probably the leading case is Tasker v. Stanley, 21 where a husband was denied a right of action against another man who had not merely alienated the affections of the plaintiff's wife but had persuaded her to desert him. The reasoning of the court is based upon two general propositions: first, that no harm would have been done by the plaintiff's persuasion had it not been for the affirmative act of the wife herself and, secondly, that under modern statutes emancipating married ' T Sikes v. Tippins, 85 Ga. 231, 11 S. E. 662 (i8go) . 'Alex v. Strickland, iii Okla. 267, 239 Pac. 596 (1925). women from the control of their husbands, it is not very seriously wrong for a wife to leave her husband.
It is submitted that both of these reasons are absurd. If the first is to be applied it would seem to follow that no person can be put under criminal liability if he confines his activities to urging someone else to actually commit the crime, since in this case a crime would not have been committed had it not been for the independent act of the person thus persuaded. And if the court's construction of the emancipation statutes is correct their primary purpose, or its effect, is to break up homes! Certainly no one would seriously argue for this proposition.
It is not contended, of course, that the unsoundness of the result of Tasker v. Stanley is entirely proved by this attack upon its reasoning. The question of policy must be left for later consideration. In any event, the Massachusetts authorities have adhered to their position that alienation of affections is not of itself a ground for action in that state, 2 2 though if other grounds such as adultery appear the alienation of affections will aggravate damages.
23 Furthermore, the courts have gone a long way in stretching the facts so as to find that infinitesimal amount of activity beyond alienation which will give a cause of action.
24 Thus a mere showing of ill-will to the plaintiff on the part of the defendant will justify an action on this general basis. 25 This does not prove that Massachusetts is wrong in declining to permit an action merely for alienation for affections, although it raises grave doubts on that point.
26
A few other states have indicated an unwillingness to permit this action. Of these the one which has taken the most definite position is Louisiana, 27 (1932) . In both of these cases, the defendants were sufficiently close relatives of the alienated spouse so that, under principles hereafter discussed, they probably could not be held in any jurisdiction in the absence of the very malice upon which the court relied as distinguishing them from Tasker v. hostility. However, all these states, and especially the two last named, go at least as far as Massachusetts in sustaining what are substantially alienation actions. 30 The result would seem to be that the few limitations upon the substantive right to maintain this action are of trifling practical importance. One requirement for sustaining the action is fairly obvious-that is that the plaintiff and the alienated spouse be married at the time of the defendant's acts complained of. But a marriage voidable because of the lack of statutory age by one of the parties is nevertheless sufficient; 31 So is a common law marriage, 32 even though the spouses had previously been ceremonially married and divorced.
33
But there remains what was until recently the most 'serious problem: whether a wife could maintain the action when her husband was the alienated spouse. It is obvious that a wife could not maintain the action at common law, not because of its nature, but because she had no right to maintain any action. In England an attempt was made fairly early to obviate this difficulty by joining the husband himself as a party defendant ;3' but the effort was not successful.
However, the common law as to husband and wife is no longer in effect in any civilized jurisdiction, and the practical problem soon became to determine whether the ordinary emancipation statutes gave the wife a right to maintain an action for alienation of affections. Probably the leading case giving an affirmative answer to this question is the Indiana case of Hayes v. Nowlin, 35 which presents a full and conclusive argument in favor of this construction of the emancipation statutes. This doctrine has been followed by the overwhelming weight of authority. 36 The fact that the wife is an infant does not seem to affect her right to maintain the action. The reasoning under which this result was reached is that at common law the wife had the same right in the consortium of the husband as he had in hers. Her disability was merely procedural; the right existed but it could not be enforced. The emancipation statutes have removed this disability and have thereby put her in the same position in respect to this action as her husband has always been.
38
Granting that this reasoning is somewhat abstract and theoretical, it seems essentially sound and certainly leads to a desirable result.
Only three jurisdictions have shown any disposition, at least recently, to deny the right of the married woman to maintain this action; and one of those, New jersey, 39 changed its result without the aid of any specific statute and now follows the weight of authority. Only Maine and Wisconsin have adhered consistently to the view that general emancipation statutes have not granted a married woman the right to bring such an action. The Maine court seems to have had almost an obsession on the point, and construed fairly direct and inclusive emancipation statutes as not giving this right to a married woman, although they seemed to give her every other kind of right.
4 0 The legislature, however, did not share this obsession, and has attempted to give to married women the specific right to maintain the action for alienation of affection.
41
The Wisconsin court originally had to deal with a less specific emancipation statute, so that it was not compelled to engage in such curious expedients of statutory construction as was the Maine court. Nevertheless the reasoning of the leading case in that state, Duffies v. Duffies, 42 seems hardly more commendable. The court's idea was that it would be impolitic to allow the wife to bring such an action because the husband leads such an active life that he is more likely to be seduced by designing women; that the wife must expect this when she marries him; and accordingly that to permit her to sue for such an evil would lead to overmuch litigation.
To comment upon this alleged reasoning would be impossible without approaching contempt of court. Ofne is encouraged to note however that the court later, after a statute had changed the rule, admitted its own absurdity, saying that the statute did not result in the enormous increased legislation prophesied in the Duffies case.
43
Even before the statute was passed, the Wisconsin court did much to obviate the effects of its own rule (that the wife could not bring such an action) by holding, somewhat illogically, that 
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the wife could bring an action where there were several defendants who had conspired to bring about the alienation of the husband's affections. 44 The problem of the wife's right to sue is therefore no longer of practical consequence. 45 The only remaining problem results from the doctrine of community property where that doctrine is accepted. Obviously if the damages become community property, which is usually under the husband's management, the power of the wife to sue is not of substantial advantage to her. There are few decisions 4 and they appear to have dodged the point, although under some community property statutes the problem appears to be somewhat troublesome. 47 In some way or other, the result will probably be reached that the amount recovered belongs to the wife's separate estate.
Defenses
The most obvious defense would be that the defendant was not responsible for the alienation of affections of the plaintiff's spouse. Consequently such responsibility must be proved by the plaintiff as a part of his case. 48 The defendant's active and successful interference in the marital relations must be shown. 49 Furthermore, the plaintiff must show that the defendant was the actual cause of the alienation and that the alienated spouse did not act of his own volition. 50 If the defendant's activities, though resulting in alienation, were justified by his business relations with the alienated spouse, he is not liable. 5 1 A rather special application of this doctrine frequently appears where the wife is the plaintiff and is suing another woman for the alienation of affections of her husband. Here it is frequently held that the burden on the plaintiff is especially heavy since she must prove that the defendant was active in persuading the alienated husband to withdraw his affections and companionship from his wife, rather than, as is more frequently the case, a mere passive recipient of his affections. 52 pursuer rather than the pursued, the "other woman" is, of course, not liable, at least in the case of alienation in the strict sense; it may be somewhat different when adultery is proved. 5 3 But a woman defendant will not be excused merely by reason of the fact that the plaintiff's husband was the original aggressor if in fact she subsequently took active steps to alienate him from his wife.5
On the other hand, the defendant is never liable unless he acts intentionally. Whatever may be the liability for negligent injuries to consortium, 55 this action does not have anything to do with them. The leading case on this point is Lillegren v. Burns Detective Agency," 6 where the defendant was employed by plaintiff (who suspected that his wife was unchaste) to shadow her. The defendant shadowed the wrong woman. As a result, the plaintiff falsely charged his wife with unchastity and she accordingly left him. He sued the defendant for the alienation of her affections but failed, since the defendant was merely negligent and did not intentionally interfere with the marital relations.
So the defendant will not be held liable for derogatory statements concerning the plaintiff unless it can be shown that the natural and intended effect of such statements was to cause an alienation of affections.
57
Nor will the defendant be held, at least in this form of action, for injurious acts directed against the spouse of the plaintiff, even though the plaintiff's rights of consortium are thus injured, unless it can be shown that such injury was intended.5 8 The rule has its most obvious and perhaps most frequent application where it is shown that the defendant did not know that the alienated spouse was married. 5 9 In such cases there can of course be no recovery, since the injury to consortium was obviously not intentional. On the other band mere lack of ill-will toward the plaintiff is not necessarily a defense; if the defendant's acts were reasonably calculated to cause a substantial loss of consortium to the plaintiff the defendant is It appears, then, that the intended acts of the defendant must be a cause of the loss of consortium in order that the plaintiff may receive redress, in this sort of action. The problem still remains whether the defendant must be the sole cause. The authorities seem unanimous in answering this question in the negative. It is generally said that he must be the controlling cause, 6 1 but if so, he is not excused by other contributory causes,6 2 even the misconduct of the plaintiff himself. 6 3 On the other hand a defendant cannot be held liable merely because he had something to do with the alienation; " he must, as just pointed out, be the controlling cause, which would seem to mean a substantial cause. Where more than one defendant is joined, some of them are apt to make the defense that they were not personally implicated in the acts complained of. If the defendants are charged with conspiring to alienate the affections of the plaintiff's spouse, the plaintiff obviously shows a good cause of action against all defendants unless indeed the plaintiff himself is implicated in the conspiracy. 6 5 If the conspiracy is proved, each defendant is liable for the acts of all. 66 If it is not proved, he may still be liable for his own acts if they are a substantial cause of the alienation of the plaintiff's spouse. 6 z The problem of conspiracy frequently arises where a husband and wife are defendants in an alienation suit. The most usual situation of this sort is where they are the parents of the alienated spouse. Under these circumstances the father often seeks to avoid personal liability by disclaiming liability for the acts of the mother, who is usually the more active party in bringing about the alienation. Of course, if the defendant husband is a conspirator with his wife or others he is liable;6 but in the absence of such conspiracy he is liable 69 only where there are still vestiges of a husband's Wis. 624, 242 N. W. 195 (932) , it was held reversible error to instruct the jury that the defendant was liable if he was a controlling cause of the alienation; he must be the controlling cause. In Kleber v.
Allin, 153 Minn. 433, 19o N. W. 786 (1922) , the defendant was held liable if he was the "procuring cause" of the alienation. liability for the torts of his wife.-,° It is generally held that mere unfriendliness to the plaintiff and even actual unkindness to the plaintiff will not show that the father-in-law entered into the conspiracy. 71 It has even been held that active approval of the activities of his wife does not show that the male defendant conspired with her; 72 but it is certain that this comes very close to entering the conspiracy and is likely to subject the unduly fond father to liability to his son or daughter-in-law.
7
The defense most frequently used is that based upon the privilege which is given to parents and other close relatives of the alienated spouse. Under this doctrine many activities of the relatives which would ordinarily subject them to legal liability are held to be justified.
The privilege is perhaps most often applied in the case of parents, but it should apply also to other near relatives.
74 Thus brothers '5 and sisters 7 of the alienated spouse are entitled to the same presumption in their favor. The same applies to other blood relatives, 77 provided the relationship is not too remote. 7 8 It may include others than blood relatives. Thus, a guardian is obviously entitled to the presumption, as he is essentially in a position of a parent.
7 9 Other persons in a relationship to the alienated spouse which is in fact close though not one of blood, such as step-parents 80 and brothers-and sisters-in-law, s are also ordinarily entitled to take advantage of this privilege. In one old and rather peculiar case 82 a son-in-law was held entitled to the privilege as a defense for the alleged alienation of the affections of his mother-in-law. In another case it was indicated that a former fianc6 of the ' 0 Holtz v. Dick, 42 Ohio St. 23 (1884). In Burnett v. Cobb, supra note 69, it was held that the husband of the female defendant who had "carried on" with the plaintiff's husband should not be held to his common law liability for his wife's torts, in view of the fact that he himself, as well as the plaintiff, was a victim of this tort.
" alienated wife was entitled to the privilege, 3 though the soundness of this ruling may well be doubted, as a former fianc6 is hardly justified in interfering with the marital rights of his successful rival. On the other hand it would seem that an old family servant not in any way related to the alienated spouse, but who had assisted in bringing him up, should have the same privilege. 8 4 The privilege, when it can be invoked by the defendant, operates so as to enable him successfully to defend an action which would otherwise in all probability be decided unfavorably to him. Sometimes the privilege merely puts a greater burden of proof upon the plaintiff than otherwise would be the case; 8" the presumption then operates primarily as a matter of evidence. More often it results in the defendant's being excused notwithstanding the fact that he is definitely proved to have done acts which aside from his relations to the alienated spouse would certainly make him legally liable for such alienation."' The matter is well summarized by the Supreme Judicial Court of Maine, as follows: 87
But it is universally conceded that a parent stands on different ground. Though the wife has gone out from the parental home, and has joined her husband 'for better, for worse,' and though she owes to him marital allegiance, and he possesses the first and the superior right to her affection and comfort and society, it is nevertheless true that the parental relation is not ended, nor has parental affection and duty ended. . . . A parent may not with hostile, wicked or malicious intent break up the relations between his daughter and her husband. He may not do this simply because he is displeased with the marriage, or because it was against his will, or because he wishes the marriage relation to continue no longer. But a parent may advise his daughter, in good faith, and for her good, to leave her husband, if he, on reasonable grounds, believes that the further continuance of the marriage relation tends to injure her health, or to destroy her peace of mind, so that she would be justified in leaving him. A parent may, in such case, persuade his daughter. He may use proper and reasonable arguments, drawn, it may be, from his greater knowledge and wider experience. Whether the motive was proper or improper is always to be considered. Whether the persuasion or the argument is proper and reasonable, under This presumption in favor of the parents and other relatives is undoubtedly the most important defense which can be raised in an alienation suit. While, as indicated in the above quotation, it is more frequently applied when the alienated spouse is the wife, yet it is also applicable where the wife brings the suit for her husband's alienation. 89 It is not, however, a complete defense. An examination of the authorities would probably show that more suits for alienation of affections are brought against parents and other very close relatives of the alienated spouse than against any other class of persons. As has been shown, the very relationship of parent and child justifies considerable interference even if the child is married; but unlike the Roman law, our law does not give the parents an absolute right to interfere. 90 They or other close relatives may interfere almost to the limit so long as such interference is the result only of consideration of the benefit of their child or other relative; but when. it is dictated primarily by malice toward the spouse of that child the privilege ceases and the liability is the same as that of a stranger. 91 There are almost innumerable cases where parents and other close relatives have been held liable in this sort of suit, the court finding that there was sufficient evidence to indicate malice toward the plaintiff on the part of the defendants so as to justify a verdict in his favor, notwithstanding the favorable presumption to which the defendants were entitled. 92 The parents of one of the spouses are not required to be pleasant to the other spouse 93 and a fortiori are not s Among other important cases reaching the same result, and on similar reasoning, are 
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required to permit that other spouse to live with them or to support him; 9' but if the parent is actuated by malice toward his daughter's husband or his son's wife his alienation of the affections of that child subjects him to liability. The situation is thus somewhat analogous to the qualified privilege in libel and slander; 95 but the analogy is not perfect, at least with respect to damages. 9 0 Here, as in many other branches of the law, the problem of the proper definition of malice is a somewhat troublesome one. It is well known that the courts have so treated this word as to make it mean practically anythingor rather, nothing. In this case it has retained large traces of its original meaning of spitefulness. It has been said that spite is not necessary, but that malice involves an intentional wrong; 97 but under the circumstances of this situation it would be hard to find an intentional wrong which was not motivated at least in part by spitefulness, particularly as ill-treatment or rudeness to the spouse of the child is regarded as relevant evidence of the necessary malice. 98 Malice in this connection has also been defined as "a wrongful act done intentionally without just cause or excuse." 19 Disregarding the somewhat hypercritical suggestion which might be made that this is the definition of a malicious act rather than of abstract malice, this seems to amount to much the same as spitefulness; and this may also be said of another court's definition of malice as "wrongful and unjustifiable conduct", 100 since in applying this latter definition the parent would be justified and his conduct not wrongful unless it is actuated by ill-feeling to the spouse of his child.' 0 ' On the whole, therefore, the plaintiff who sues the parent or other close relative for alienation of affections of his spouse will have little chance of success unless he can show reasonable evidence that the defendant was actuated at least in some measure by ill-will toward the plaintiff himself; though it must be conceded that many cases have arisen where such malice was found to have been proved, and probably rightly so.' 1°T he privilege of parents and other near relatives is by no means confined to a mere presumption in their favor. It is settled that they may do many things which are unquestionably beyond the powers of strangers. For SBeisel v. Gerlach, supra note 88. The only restriction on this is that the advice be bona fide and not the result of ill feeling toward the other spouse. If it is bona fide, the fact that the court may feel that it was ill advised or that it was the result of misrepresentation made to the defendant by the alienated spouse will not subject the defendant to any liability.' 0 8 Nor is the fact that the parent or other close relative has acted somewhat inconsiderately in his dealings with the plaintiff sufficient of itself to subject him to liability. 1 0 9 It has been held, however, that parents may not threaten to disinherit a son unless he leave his wife although they would have been justified in doing the thing which they threaten to do.-"
In view of the well-settled presumption in favor of parents, which is a matter of substantive law, it would appear that it is unnecessary for a defendant parent to plead such presumption,"' though the rule may not be the same with respect to other relatives relying upon the same presumption. 1 2 It has even been held that a complaint for alienation of affections is defective if neither malice nor the relation of the plaintiff to the defendant is alleged, since the defendant may have been a parent or other close relative of that spouse and therefore entitled to the presumption in his favor."' It may be questioned if this case does not go too far. On the other hand it has been held that a parent is not entitled to the presumption in his favor unless he claims it in his pleadings: "' a decision which seems to go too far in the other direction. It indicates the desirability for a defendant who wishes to take advantage of this defense of making his claim clear in his pleadings. Assuming that the privilege of a parent or other near relative is properly before the court, it is still not evidence in his behalf: 1 it merely increases the burden upon the plaintiff by requiring him to prove malice or other improper motive upon the part of the defendant, instead of merely proving the latter's complicity in the alienation, which would be sufficient in the case of a stranger. However, a charge to the jury which ignores the favorable presumption accorded to a relative where the defendant is entitled to the same, is reversible error.""I One peculiar application of the favorable presumption accorded to a parent in this sort of case is discussed in the case of Wolf v. Wolf." 7 Here the alienated-spouse (a son) was under the statutory age for marriage. Under the law of the state, his parents had a right to bring proceedings for the annulment of the marriage. This they did, but only after they had persuaded the son to leave his wife. The latter sued her former parents-in-law for the alienation of his affections. The lower court held that she was entitled to recover; that the marriage though voidable was valid until actually annulled and that until the decree of annulment the parents had no right to alienate the son's affections from his wife. This would appear to be the correct view, but the decision was reversed,"1 8 because the upper court felt that the rights of the defendants to annul the marriage included a right to alienate their son's affections prior to the annulment. It is submitted that this is giving the parents an unnecessary and therefore improper privilege.
119
At any rate, it seems clear that the sub-statutory age for marriage of their child would give the parents no right to alienate his affections in jurisdictions where they have no right to annul his marriage. The presumption in favor of a parent or other close relative necessarily involves a lack of such presumption in favor of any one else; and in fact it is generally held that the presumption is strongly against a stranger. ". .. The wife may have a just cause for separation or divorce, but she may elect to abide by her situation, and remain with her husband nevertheless. If she chooses to do so, no stranger has the right to intern'Woodhouse v. Woodhouse, mipra note 92, the court stating that the presumption is merely "locative".
"' Greuneich v. Greuneich, supra note 96. The stranger may possibly justify his interference by showing that it is fairly incidental to some business or social relationship with the alienated spouse, as for example by the fact that it is incident to his employment of such spouse; 124 but this is a defense the proving of which is an affirmative burden on the defendant-it need not be negatived by the plaintiff.
12 5 There are some authorities who talk about the necessity of the proof of malice on the defendant's part even when he is a stranger; 126 this is only another proof of the practical worthlessness of the word "malice" in this connection, since the burden is met by proof that the defendant acted intentionally and without apparent justification. So much must, of course, be proved by the plaintiff in any case. The better rule is that malice on the part of a stranger need neither be alleged nor proved, and that his motive is immaterial.
127
Another entirely separate defense, which may be available to any defendant in an alienation suit, is that the spouses had no affection for each other prior to the defendant's interference. Since the gist of the action is loss of consortium rather than mere loss of affections, this would seem not to be necessarily a bar; yet it must be admitted that rights of consortium with a spouse who has no affection whatever are obviously worth very little. It may therefore be urged reasonably that to allow the prosecution of an alienation action in such circumstances is undesirable ;1 28 and there are several authorities so holding.
129 Even in these jurisdictions, however, punitive damages have been granted in aggravated cases, although no substantial damages appeared because of the almost total lack of affection between the spouses. 
UNIVERSITY OF PENNSYLVANIA LAW REVIEW
The weight of authority seems to be to the contrary-that is to say, that total lack of affection between the spouses is not a bar to liability of the defendant for subsequent interference. 31 The theory of these courts is that the plaintiff should not be deprived of the chance, whatever it may be worth, of subsequently effecting a reconciliation with his spouse.
It is easy to exaggerate the significance of this division of opinion. All courts would probably agree that a substantial lack of affection between the spouses, even though not wholly complete, may be shown in mitigation of damages.
13 2 Furthermore there is a well settled rule that the spouses will always be presumed to have had some affection prior to the defendant's interference. 133 The result is that even where a complete lack of affection is a bar to the action, the defendant has the burden of showing this; and such a burden is apt to be heavy.
Besides all this it is entirely clear that the defendant is liable in practically all jurisdictions if he prevents reconciliation between the spouses even though the relationships between them are somewhat strained. Even Massachusetts 134 admits this, the court saying:
"... _Any unhappy relations existing between the plaintiff and wife, not caused by the conduct of the defendant, may affect the question of damages, and were properly submitted to the jury; but they are in no sense a justification or palliation of the defendant's conduct. They are not allowed to affect the damages because the acts of the defendant are less reprehensible, but because the condition of the husband is such, that the injury, which such acts occasion, is less than otherwise it might have been." 135
The rule is not affected by the fact that the relationships are extremely strained and that the quarrels between the spouses are somewhat violent, so long as there is even a vestige of affection between them;' 30 and as already shown, this last is presumed. Even though the spouses have actually separated before the defendant interfered he may still be liable. This is obviously true if the spouses both desire to become reconciled;' 37 even though no such desire appears on the part of the alienated spouse, since there is always a chance of reconciliation. 38 The separation does not prove that there may not be some latent affection still existing between the spouses, 139 though it has been held that the defendant is not liable if he can prove affirmatively that no reconciliation was reasonably possible.
140
With all these difficulties in the way of a defendant seeking to make use of this defense it seems clear that the lack of affection between the spouses, even if regarded as a bar to the action, is not ordinarily a particularly valuable defense except as a matter of mitigation of damages; this use of it is possible in all jurisdictions.
Another defense which is frequently set up is that the spouses have been divorced or otherwise permanently separated. Here too the defense almost invariably fails to present an absolute bar to the action, 141 though it will often be considered as a basis for mitigation of damages. That the divorce was obtained by the alienated spouse through the fault of the plaintiff in the alienation action does not necessarily preclude him from relief, 142 since as already pointed out, the alienated spouse, though having grounds for divorce, might well not have obtained it had it not been for the defendant's interference.' 43 The fact that the alienated spouse after the divorce marries the defendant obviously will not improve the position of the latter in the alienation action.
144
Even more clearly a divorce obtained by the plaintiff because of the fault of the alienated spouse does not bar the action, since that fault of the alienated spouse is presumably at least partly due to the defendant's unjustified interference. 145 Nor does the fact that the plaintiff in the alienation suit (the wife) secured alimony from her husband bar the suit: 14' the alimony does not compensate her for the defendant's wrong, since it does not restore her right of consortium with her husband. It need scarcely be added that if the alienated spouse has failed in an attempt to secure a divorce from the plaintiff this cannot help the defendant 147except possibly as evidence of previous lack of affection between the spouses. Since divorce is no bar to the alienation action, a like rule applies to a judicial separation. 148 The same is true with respect to an actual separation without judicial proceedings either when the alienated spouse deserts the plaintiff 149 or when the plaintiff leaves his spouse as a result of the fault of the latter. 1 0 A contract between the spouses by which each gives up all rights against the other would seem to be no bar to the alienation suit since the plaintiff does not thereby give up his rights, if any, against the defendant, who is not a party to the agreement.' 5 1 By the same token a separation agreement between the spouses is no bar to an alienation suit, 1 2 as the defendant is not a party to the agreement; furthermore the defefldant is presumably responsible for the estrangement between the spouses which led to the separation agreement.
Nor is the stiit necessarily barred by the fact that the spouses have not separated and have continued to cohabit. 15 83 This may make it difficult to show a loss of consortium, and in any event is likely to mitigate damages; but if a substantial loss of consortium, even though only partial, 54 can be proved as a result of the defendant's unjustified interference, the continued cohabitation of the plaintiff with the alienated spouse is not a bar to the action. Even more clearly, the resumption of cohabitation by the spouses, if the previous separation was the defendant's fault, does not preclude an alienation action.'3 5 It may be said that under these circumstances the plaintiff has reclaimed his rights of consortium but is still entitled to a remedy against the defendant for the temporary deprivation thereof.' 5 6 There is one jurisdiction which takes the opposite view with respect to divorce. This is Iowa, which holds that a divorce of the spouses precludes an action for alienation of affections. 157 The holding seems hardly justifiable, for the reasons already set forth, but the opinion is predicated upon a statute providing that "when a divorce is decreed the guilty party forfeits all rights acquired by the marriage." It is believed that the statute has been given too broad a construction by the court ;'58 but in any case its very existence effectively prevents the Iowa doctrine from being regarded as authority in any other jurisdiction. Another plea of justification quite frequently resorted to by defendants in this sort of action is the effect of religious differences between the spouses. Obviously this is quite closely tied up with certain more general defenses, especially the privilege of a parent or other close relative. It is clearly settled that such religious differences do not of themselves justify intentional alienation."
It has even been held that they do not justify a parent in interfering. 16 0 It is submitted, however, that such religious differences between the spouses may influence a parent to believe that the continuance of the marital relationship is undesirable: the parent or other close relative should be entitled to show such religious differences on the issue of his good faith. 16 1 A final defense which requires consideration is the statute of limitations. This involves two problems: first, under what statute of limitations is the action to be put; and secondly, when does the cause of action become complete? The first problem is primarily one involving construction of the statutes of the particular jurisdiction involved, plus a determination of the nature of the action. No doubt the action is in substance for a personal tort, but it would not follow that the statute of limitations governing such tort (for which the statutory period is usually very short) would apply. 1" ' It would appear that either statutes governing actions to redress injuries to property rights or else a general catch-all statute should be applied, 0 3 in the absence of explicit provision for alienation suits.
The problem of the accrument of the cause of action is still more difficult. Obviously the statutory period does not commence to run until the alienation is complete; and this may become a jury question.' 0 4 At any rate, acts of the defendant committed prior to the beginning of the statutory period can be shown, since alienation of affections is obviously a somewhat continuous process and may take some time." 6 5 If, however, the parties actually separate, the cause of action presumably accrues on the date of separation and the statutory period commences to run at that time. 60 When the parties separate, it is reasonably clear that the defendant has been successful in his effort to alienate the affections of one of the spouses from the other; but if there is a chance of reconciliation after the separation and the defendant then prevents such reconciliation from materializing, it may well be that there is a new cause of action for alienation, However, if the alienation has clearly been accomplished, the statutory period may begin to run even though the spouses have not yet separated.' 01 And it seems that the plaintiff's laches may preclude him from beginning such a suit though the statute of limitations has not run.16 9 
Evidence
The problem of evidence in actions for the alienation of affections has obvious similarities to that for other sorts of litigation and hence need not be discussed at detail. It may be said in general that the tendency of the courts seems to be toward greater liberality in this sort of action than in most other kinds..° However, no attempt will be made to discuss any topics of evidence except a few, which seem to be somewhat peculiar with respect to this action.
It is clear that circumstantial evidence has large scope here. It is frequently relied on in large part by the plaintiff in establishing his case. 7 ' This is necessary because the defendant's activities are often somewhat secret, especially so far as the innocent spouse is concerned. Indirect evidence of alienation is all that is available in many cases. 172 This liberal treatment of the plaintiff is also extended to the defendant where it is at least as necessary. So evidence, either direct or indirect, which tends reasonably toward possible mitigation of damages is admissible. 173 This may include evidence contradicting the plaintiff's present testimony which, if it has no other value to the defendant, would at least tend to show that the plaintiff has not in fact been injured as much as he presently claims' 7 4 The defendant may also show circumstantial evidence which will substantiate any defense which he makes-as for example that the alienation was the result solely of the volition of the alienated spouse 175 or of some other cause with which the defendant had nothing to do. The most frequent employment of circumstantial evidence in alienation cases is in connection with the issue of malice when the defendant is entitled to the privilege of a near relative. It is clear that malice, here in the proper sense of spitefulness, can rarely be proved except by circumstantial evidence; accordingly such evidence is admissible.
177 Evidence may be pertinent as tending to show the malice of the defendant even though it consists of his refusal to do something which he was not legally bound to do; 178 for such refusal, even though legally justified, may under the circumstances show ill-will toward the plaintiff.
The general problem of the declarations of persons interested in the action is also treated liberally by the courts. In general, declarations of the defendant are admissible against him. 179 This is particularly true when the declarations were made to the alienated spouse, and presumably influenced the action of the latter even though they cannot be considered a part of the alienation itself. Such declarations are admissible on the issue of the mental state of the defendant.' 8 0 Thus a letter by the defendant to his son then married to the plaintiff and containing such declarations may be admitted though the letter was intercepted by the plaintiff and never reached her husband."" Declarations of the defendant may in some circumstances be admissible in his favor. The obvious objection to admitting such declarations is that they are self-serving. This objection has not, however, been regarded as conclusive by most courts,' 8 2 though the self-serving quality would no doubt affect the weight of such evidence. When we turn to the problem of declarations by the alienated spouse, the problem is even more complicated. That spouse is not a party to the action, although he generally is in fact supporting the defendant. There appears, therefore, to be no problem of privilege involved here,' 8 3 but there is a problem of pertinency.
Probably the weight of authority permits such declarations to be introduced where they tend to show the feelings of the alienated spouse toward Many courts go further and permit such declarations to show the effect on the declarant of the defendant's actions.
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Obviously such actions cannot be shown by such testimony; they must be proved independently. 87 These courts permit evidence of declarations by the alienated spouse to indicate the effect upon him of what the defendant is otherwise proved to have done. Such evidence may also be used to justify the defendant as well as to hold him. ' Another theory upon which courts admit the declarations of alienated spouses is under an application of the somewhat dubious res geste theorythat such actions characterize an act of the declarant and are admissible for that purpose. Thus declarations by a wife at or immediately after the time when she separates from her husband that such separation was caused by his cruelty are admissible against him if he brings suit against those who assisted her to escape.' 8 9 Declarations of this sort may be admissible in favor of either party.0' 0 Here too it must be noted that the declarations are not to be regarded as evidence of the facts asserted, but only as evidence of the reasons actuating the alienated spouse in separating.
19 1 So far as is possible, the declarations should be segregated into those testifying to the acts of one of the parties to the suit and those describing the effect of those acts upon the declarant. Only the latter type of declaration should be admitted. 19 
2
Notwithstanding all this, there are several jurisdictions where such declarations of the alienated spouse seem generally to be excluded unless made in the presence of the party against whom the evidence is to be directed. In some cases this ruling is justifiable, since the declarations have little effect except to show the actions of that party, and declarations are not admissible See the excellent discussion on this point in Murray v. Murray, 3o N. M. 557, 246 Pac. 303 (925).
Johnson v. Richards, supra note 8.
for that purpose.
19 3 A few authorities lay down flatly the rule that no declarations of the alienated spouse are admissible unless the defendant was present. 19 4 Most courts, however, will admit such declarations if they have any pertinency as showing the state of affections of the declarant to his spouse or the effect upon him of the defendant's actions;' 19 and practically all jurisdictions will allow such declarations in so far as they are regarded as within the scope of the res gestce rule.'
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The most difficult problem with respect to evidence still remains for consideration. This is the problem of evidence of communications between the spouses and, as subordinate thereto, the competency of one spouse to testify against the other in an alienation suit. The problem in both of these situations is one of privilege. The purpose of privilege is to preserve the sanctity of the marital relations-a worthy purpose, which, however, seems not particularly applicable to a situation where the spouses are so estranged that one of them institutes an alienation suit.
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Nevertheless, the privilege is still given considerable effect in this sort of case.
Rules enforcing the incapacity of one spouse to testify against the other seem to be applicable in alienation suits even though the spouse seeking to testify is not generally a party to the case.' 9 8 He is in fact testifying against his spouse, the plaintiff in the alienation action. A statute permitting one spouse to testify against another in an action between them has been held not to permit such testimony in an alienation action where both spouses are not parties.' 99 Some jurisdictions have statutes permitting such testimony in a pure alienation suit; but the statute is held not to apply when adultery is charged. 200 Testimony by his spouse in rebuttal of the plaintiff's testimony is regarded as testimony against him and will therefore be excluded under this rule ;201 although under some statutes there appears to be a difference as to whether the testifying party is a husband or a wife.
2
It is submitted that this situation should be clarified by a general statute permitting either spouse to testify generally in alienation actions. Until such a statute is passed, such absurd and often unjust technicalities will clutter our law.
Passing to the more important subject of testimony concerning communications between the spouses, it must first be noted that there is frequently the same problem of proving the communications. If the spouse of the plaintiff is to testify to them, he may be excluded under the rule that he cannot testify against his spouse. 20 3 However, there are frequently means of avoiding the rule. It may be that the testimony will be favorable to his spouse; the testimony respecting the communications may be given by the plaintiff himself; or there is the possibility that the communications are in some permanent form, like letters which obviate the necessity of any substantial verbal testimony. In all this we still have the rather artificial but distinctly knotty problem of the violation of the marital relations. Perhaps because letters are not subject to the frailties of human recollection and perhaps also because it is thought that the marital relation is less affected by such evidence, the general tendency is to admit pertinent letters between the spouses. 20 4 Even though the letters were written after the separation, they may still be admitted, though probably carrying less weight.
5
Here again only those parts of the letters which are pertinent should be read to the jury; so far as is possible mere allegations of the defendant's alleged wrongdoing should be omitted.
2 0 6 Letters containing a mere narrative of the defendant's acts 207 or objectionable for other reasons 208 should, of course, be excluded. The subject of verbal communications between the spouses is complicated not only by the predisposition of the courts to frown upon such testimony but also, in some cases, by statutes. Some statutes appear to exclude all evidence of such declarations for any purpose.
2 0 9 The Kentucky court has gone so far as to hold that the husband's indifferent treatment of his wife cannot be testified to by her in an alienation suit which she brought, on the ground that such indifferent treatment is itself a communication to the wife falling within the prohibition of the statute.
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Probably no other court would carry the statutory rule to this absurd extent, but most of them construe the statutes with at least considerable-and it seems, undesirable- rigidity. 2 11 The Utah court has admitted that its statute may be "barbaric", but says it must be literally followed anyway.
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One or two courts have taken what seems to be a more sensible view: they have held that the statute is directed only at privileged communications --which would seem to mean communications the disclosure of which would have a disturbing effect upon the stability of the marriage.
2 ' 3 Non-privileged communications are said by the Nebraska court to be possibly within the letter but certainly not within the spirit of the statute. 2 14 This is a highly desirable point of view, though it must be confessed that it makes the statutes of comparatively little effect.
In the absence of a statute pertaining to communications between spouses, many courts admit such evidence to show the feelings of the spouses toward each other. 215 This seems quite unobjectionable, since such communications would not necessarily make any reference to the defendant or be influenced by him. 16 It has been suggested that such declarations made by the alienated wife to her husband who brings the suit are not within the hearsay rule at all. 21 1 This is probably incorrect, but it seems that such declarations are within the exception to the hearsay rule relating to feelings and intentions.
Many courts will go further and permit evidence of communications between spouses, not merely as showing the relations between the spouses, but also as showing the effect on the alienated spouse of the defendant's actions 21s---which must, of course, be otherwise proved. 219 Such testimony may favor the defendant as showing that the alienation resulted from something else other than his actions. 2 Such communications should be restricted to the purposes already stated and, so far as is practical, mere statements concerning the defendant's alleged actions should be excluded.
22
, All such testimony must be conceded to be somewhat dangerous as tending to be prejudicial. It should be restricted carefully.
2
Since the parts of such communications between the spouses relating solely to alleged acts of the defendant should be excluded so far as is prac-" Kreager v. Kreager tical, communications primarily concerned with such alleged acts rather than their effect on the alienated spouse should be wholly excluded. 223 Thus declarations by the plaintiff''s husband as to the identity of the woman with whom he was planning to elope are clearly inadmissible as against the defendant. 22 4 Such evidence is obviously prejudicial: it should be limited strictly to its proper functions; but when so limited it seems proper to admit it. Nevertheless, there is substantial authority to the effect that evidence of such communications between the spouses is inadmissible for any purpose, 225 even without a statutory exclusion-unless it is fairly to be considered part of the res gestce. 22 6 Courts taking this position often assert that such evidence is objectionable both as hearsay and as privileged.
2 7 As has been shown, it seems clearly to fall within a well settled exception to the hearsay rule; and the privilege seeems to have no very sensible function in view of the serious marital difficulties which almost invariably exist when an alienation action is brought. But many courts regard such exclusion as a settled rule of the common law which can only be removed by an explicit statute.
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The danger of having such declarations warped in the plaintiff's testimony and the seriously prejudicial effect of such evidence is also emphasized by some courts; 229 but as already pointed out such things may be good reasons for limiting it closely but hardly for wholly excluding it. If all evidence which may conceivably be prejudicial is to be excluded there will be very little left to be admitted. In alienation cases the time of the events or declarations testified to may become material. Thus some courts exclude evidence of the relationships of the spouses and of the defendant with them prior to the marriage. 230 The weight of authority seems to be to the contrary, admitting such evidence so far as it seems to be pertinent in explaining what happened after the marriage.
2 31 The latter rule seems to be the better one, though undoubtedly evidence of matters prior to the marriage is of less weight than that referring to more recent events.
Again, a number of courts exclude any evidence of the relationship between the spouses after their separation, 232 at least unless it may fairly there are contrary authorities holding that the relationship between the spouses after separation may have a bearing upon the cause of the separation and particularly the defendant's relationship to that cause. 234 It would seem best to treat this problem also as one of judicial discretion. While such evidence is often too remote to have any real pertinency it seems unwise to lay down a flat rule that it will be excluded under all circumstances. Vermont has a peculiar and seemingly unique rule. This is that all evidence of complaints by the alienated spouse concerning the plaintiff and all activities of any one concerned except the defendant himself are to be excluded if they take place after the defendant has become intimate with the alienated spouse.
23 5 The justification given for this peculiar rule is the danger of collusion between the spouses concerned in the alienation action. It does seem probable that if collusion could be shown that it ought to be a bar even to an alienation action. 23 7 Even though one of the spouses is not a party to the action, formally at least, yet both are quite directly interested, and collusion between them might lead to serious injustice to the defendant. On the other hand, there is no such serious danger of collusion as in matrimonial actions or even in actions for criminal conversation ; 23 s the alienated spouse is much more likely to have his sympathies with the defendant than with his own present or former spouse, the plaintiff. The Vermont rule therefore seems unsound as an absolute rule of exclusion, though the jury should no doubt be warned of the possibility of collusion between the spouses where there seems to be any substantial reason to fear it.
Damages
The problem of damages in an alienation suit is a very embarrassing one. As in breach of promise suits 239 there is no definite standard, and the matter is apt to be left pretty much to the jury, which is entitled to take into consideration many indefinite and purely psychological injuries to which the plaintiff lays claim.
24 0 The plaintiff may thus recover damages for his mental suffering and disgrace-and the action is concededly largely of a sentimental nature. 241 The injury, though not precisely measurable, jus-tifies substantial damages. 242 Courts admit a certain obligation to prevent undue prejudice in the matter of damages, 243 but also emphasize the fact that the jury has broad discretion without definite limits.
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Courts on appeal often sustain verdicts which they regard as excessive but not sufficiently so to justify interference with the jury's discretion. 24 5 Furthermore, as will be considered more in detail hereafter, punitive damages are very generally allowed in alienation suits. Where a wife is the plaintiff she is entitled to have the jury consider the loss of her husband's support as an additional ground for damages; and this even though he is in fact contributing to her support under the terms of the divorce decree.
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Under this situation it is naturally to be expected that verdicts will be large and often much influenced by the feeling of sympathy which the jury is apt to have toward a plaintiff thus wronged. Such is the fact. The largest judgment which has been found in the reports is for $125,000,247 but there are several others for substantial amounts up to $I5,000.248 While these verdicts are somewhat larger than the average, they indicate that a defendant who is open to this sort of action is subjecting himself to the possibility of large damages.
The most effective remedy which the defendant has in this matter is the power of the trial judge to reduce damages which he regards as clearly excessive. At times this power is exercised with considerable vigor as in Woodhouse v. Woodhouse, 24 9 where a verdict of $465,000 was reduced to $125, ooo, and in Overton v. Overton, 250 where damages of $150,000 were reduced to $60,000. Generally the reduction is not so great; in fact these are the largest reductions found, but substantial reductions are not uncommon. 25 1 In all these cases, however, there is still left a substantial amount which the defendant is required to pay. In a few cases a verdict in favor of the plaintiff has been reversed because of excessive damages. 2 5 2 This happens comparatively rarely, and usually only when there is fairly definite evidence indicating that damages should be small. On the other hand, there are several cases where a judgment for merely nominal damages has been reversed on the ground that nominal damages are inadequate. 253 Where a plaintiff proves a cause of action for alienation of affections the situation invariably justifies and even requires substantial damages.
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Apart from all this, as has already been indicated, punitive damages are almost invariably allowed. In view of the obvious vagueness of the basis for computing compensatory damages it clearly follows there is no definite line between compensatory and punitive damages in this sort of action; in fact it has been stated with much apparent reason that damages in an action for alienation of affections are almost entirely punitive. 2 5 However this may be, most authorities avowedly permit punitive damages in this sort of case.
256
Quite naturally courts will decline to interfere on the basis of the amount of the verdict when it seems that punitive damages are allowable even though the amount of the verdict is clearly excessive in so far as compensatory damages are concerned. 25 7 It seems that punitive damages need not be claimed by the plaintiff in his pleading. 25 8 However, to justify an award of punitive damages, malice in its strict sense, or at least a wanton disregard of the plaintiff's rights, must be shown. 259 This is, of course, not properly required for merely compensatory damages. The malice or wantonness may be shown by indirect and circumstantial evidence; and a mere showing of deliberate action by the defendant may sometimes be sufficient for this purpose. 2 0 It has been held that no punitive damages can be awarded unless there are actual damages ;261 that is to say, there must be substantial compensatory damages as a prerequisite for the award of punitive damages. However, a New York court has allowed punitive damages in a case where only nominal compensatory damages ($i) were awarded,, 6 " the court saying that the jury evidently thought that the wife (the alienated party) had little affection for her husband but nevertheless desired to punish the defendant for his "disregard of the marital relationship in its aspect of menace to the community". Assuming that punitive damages can be justified in any case-a problem beyond the scope of this article-the latter decision seems justified.
When punitive damages are properly awardable, the decided weight of authority permits evidence of the defendant's wealth, 26 3 but on this issue alone. 264 This is obviously justifiable, since the adequate punishment of a wealthy person will obviously require much higher damages than if he were comparatively poor. If there is more than one defendant it would appear that evidence of wealth of any one of them would be inadmissible against the others and that therefore punitive damages would in such a case be unrecoverable ; 265 but there is authority to the contrary. certainly a pertinent circumstance in connection with the amount of punitive damages; but the absurd way in which the courts permit such wealth to be proved and disproved gives a certain practical justification for the narrow rule laid down by these courts.
A rather curious situation arises with respect to punitive damages in actions against parents and other close relatives. It would seem that since such relatives can only be held liable if they are guilty of actual malice, the mere fact of their being held at all would necessarily subject them to liability for punitive damages. In other words, the very malice which subjects them to any liability also subjects them to punishment by way of punitive damages. This is frankly avowed by the Supreme Court of North Dakota 2 72 and the same result seems to be reached in several other cases where a relative entitled to the favorable presumption already discussed, but held liable because of his malice, was held also to have been properly compelled to pay punitive damages. 27 3 The possible objection to this is that it puts'parents and other close relatives on a worse footing as to punitive damages than other persons; but this difficulty is theoretical rather than practical, since the parent's liability to pay punitive damages results immediately from his freedom from liability to pay any damages at all in many situations where an outsider would be so liable.
Several courts deny punitive damages in alienation cases in toto.
7 4
However, most if not all of these courts do not permit punitive damages in any sort of case 275 so that the disallowance in alienation cases is not peculiar to that kind of action.
Equitable Relief and Miscellaneous
In view of the nature of an alienation suit, particularly the rather indefinite but largely personal measure of the wrong, it would seem that compensatory damages are ordinarily an inadequate remedy and that even punitive damages, when allowed, will not adequately compensate the plaintiff for what he has lost. From this standpoint it would appear that where the plaintiff acts soon enough, he ought to be entitled to relief by having the defendant enjoined from acting in such a way as to deprive the plaintiff of his right of consortium. There has been a considerable amount of discussion Washington may be an exception to this rule, the court indicating that the denial of punitive damages is applicable only in alienation suits. Phillips v. Thomas, supra note 274.
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of this problem by legal theorists 276 -more perhaps than the amount of actual case material. It seems to be generally agreed that equity has jurisdiction, because of the obvious inadequacy of the legal remedy of damages; but there is serious question as to whether such jurisdiction should be exercised, both because of the difficulty of enforcing any orders which the court may make and because of the inherent undesirability of trying to arrange domestic controversies through the rather crude medium of injunctions. Texas 277 has squarely taken the position that an injunction will be granted in a case where the plaintiff shows a deliberate and continuing attempt by the defendant to deprive the former of his rights of consortium. There is a dictum to the same effect in a decision by one of the lower New York courts.
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On the other hand, Ohio has in a very well considered opinion taken the opposite view, holding that in no circumstance has equity jurisdiction to give an injunction in such a case.
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The dissenting opinions seem to be much better reasoned than the majority opinion, 2 0 but even the dissenting judges are constrained to admit that such jurisdiction is somewhat dangerous and should be sparingly exercised. The very scarcity of decisions on the point indicates that equitable relief in this sort of action has little if any scope in most jurisdictions. Problems of enforceability and public policy seeem to require that this matter be settled, even though somewhat inadequately, by ordinary suits for money damages. Two cases have been found which involve something of a reversal of the ordinary situation in alienation suits. One of these is Swartzlander v. Swartzlander, 21 1 where the husband sued a third perion for the alienation of his wife and was successful. He assigned the judgment to two other persons. The wife now sues to subject the judgment in the hands of the assignees to the husband's liability on a separation agreement. This ingenious scheme was, however, defeated by the court; it was held that the wife was barred by her own wrongdoing (in being alienated) even though the husband acted improperly in assigning the judgment. her husband so cruelly that he left her. The theory of the action was not entirely clear to the court, but it decided, it seems quite correctly, that no cause of action for alienation or enticement of the husband was shown; the court suggested that the husband could probably sue the defendant for the enticement of the wife, the present plaintiff. There was a dictum, however, that the plaintiff did show a cause of action for deceit. This is the only case which has been found where what was alleged to be an alienation suit was brought by the alienated spouse.
Policy of the Action
It remains to consider whether the action for alienation of affections is a desirable one. This involves a consideration of the problem as to whether the action performs a useful social function and, if it does, whether there may not still be such serious objections to it as to make its abolition desirable.
Taking up this latter problem first, it is clear that there are in fact serious objections to the action. The most obvious one is the uncertain basis for the damages and the fact that such damages are largely punitive.
3
Even when they purport to be compensatory, the measure of damages is so uncertain as to result quite clearly in occasional and perhaps quite serious injustice to the defendant.
It is also urged that a consideration of the history of the action shows that it has no proper place in our modern law. 28 4 Undoubtedly the action for alienation of affections as well as that for criminal conversation originated in the husband's power over the wife and was therefore originally restricted to the husband alone. It is therefore argued that the wife's emancipation, which takes away the original basis for both of these actions, should have resulted in their total abolition. But this is an obvious non sequitur since the abolition of the original basis for the action does not necessarily prove that it has not still justification under modem conditions. Another objection, though one of a theoretical rather than practical nature, is the difficulty of defining the wrong precisely. As has been seen, the courts are not entirely clear as to whether this is a personal tort or one to property.
28 5 This theoretical uncertainty is not of itself serious, but does indicate that the action should be somewhat closely restricted.
28 6 The frequent use of the action for purposes of extortion 287 emphasizes this objection.
In spite of all these and other objections which could no doubt be suggested, it is submitted that the action is still justifiable and performs a useful Supra note 255.
See Lippman, The Breakdow; of Consortium (1930) social function. That function is the preservation of the home. No one can doubt that the American home is by no means stable in these days, and very few would doubt that any influence, legal or otherwise, which would increase its stability is to be encouraged. 2s , The problem of policy has been before the English courts very clearly in the recent case of Place v. Searle, 2 9 where the court, reversing the opinion of the redoubtable Justice McCardie to the contrary, held that the emancipation of women has had no effect upon the action for alienation of affections. Each spouse still has a right of consortium in the other, though our modern statutes have radically and properly limited the husband's power to enforce such rights directly against his wife. The American courts are undoubtedly following the same idea, though generally without passing so explicitly upon the question of policy.
The only real argument which can be made that the action is harmful is because of the possible injustice to the defendant. But it seems that such a defendant is not entitled to overmuch sympathy. If he is to be held at all he must be shown to have intentionally interfered in the marital relations of another person; in other words, he has intentionally attempted to break up some one else's home, and has had at least a measure of success. If the uncertainty of the damages will terrify some persons, who otherwise would be guilty of such a thing, from attempting ;+ +hat i a1l the better.F ther, if the defendant is a parent or other near relative of one of the spouses and honestly believes that the protection of that spouse requires the termination of the marital relations, he can act without serious fear of the consequences; for it is believed that not merely the holdings of the courts but also the opinions of juries are generally very favorable to such relatives, unless there is fairly clear evidence that the alienation was not the result of proper motives. With all its faults, then, the action for alienation of affections is on the whole desirable, and while it should no doubt be somewhat limited, such limitations should not be permitted to diminish the desirable effect which the possibility of liability in this action now has in discouraging the intentional breaking up of homes.
